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STATEMENT OF JURISDICTION 

This Court has jurisdiction to entertain this Application for Leave to Appeal 

pursuant to MCR 7.303(B)(1). The Court of Appeals had authorization to adjudicate the 

appeal pursuant to MCR 7.203(B)(1) and MCR 7.203(B)(4) when this Court remanded 

this matter with instructions to hear this appeal as if on leave granted. Maniaci v Diroff, 

__ Mich __; 898 NW2d 585 (2017). Copies of the Court of Appeals and trial court 

decisions are attached as required by Court Rule as Exhibits J and K. 
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STATEMENT OF QUESTION PRESENTED  

I. Under Michigan law, the conveyance of an easement gives to the grantee all 
such rights as are “incident or necessary to the reasonable and proper 
enjoyment of the easement.” 

 
QUESTION PRESENTED:  
Are the lower courts misapplying (and continuing to misapply) the easement 
test under Blackhawk Dev Corp v Village of Dexter, 473 Mich 33 (2005) when 
refusing to allow an easement holder to slightly alter the slope/grade of steep 
shoreline to physically permit the actual launching of watercraft by boat trailer 
when an easement expressly provides for the “launching of watercraft, 
including by boat trailer?” 
 

Appellant answers:  Yes 
 

AUTHORITY:  
Blackhawk Dev Corp v Village of Dexter, 473 Mich 33; 700 NW2d 364 (2005) 
Harvey v Crane, 85 Mich 316; 48 NW 582 (1891) 
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INTRODUCTION 

By a consent judgment, an express easement was granted to Appellant/Plaintiff 

Jeffrey S. Maniaci “for the temporary mooring and launching of watercraft, including by 

boat trailer.” Exhibit B. The resolution of the case expressly included the creation of an 

easement right to launch1 boats by backing up a trailer into the waters of Secord Lake to 

launch watercraft— 

The 20 foot opening is specifically provided so that if a party easement holder 
wishes to, as part of the rights of ingress and egress, to launch a watercraft at that 
location a 20 foot wide opening would accommodate a trailer and the reasonable 
backing up abilities of the operator.  
 

Exhibit A (Transcript), pp. 6-7.  Appellant/Plaintiff Jeffrey S. Maniaci had for years prior 

used Vonda Lane for access and enjoyment of Secord Lake with his boat until the now 

former neighbors changed the road-end approach on the watercourse. Exhibit G. 

As of current, the land along the shore of the servient parcel, dubbed Parcel B, is 

too steep to launch his boat by boat trailer (given the alterations made by the Diroffs at 

the start of this lawsuit). Appellant/Plaintiff Maniaci, consistent with his easement rights 

granted by the Diroffs in the consent judgment, wanted to reasonably alter the slope of 

the shoreline to be actually able to launch his watercraft by boat trailer via the easement 

provided to him. Exhibit B, ¶2; Exhibit E, ¶17. Michigan law from this Court is clear: “the 

conveyance of an easement gives to the grantee all such rights as are incident or 

necessary to the reasonable and proper enjoyment of the easement.” Blackhawk Dev 

Corp v Village of Dexter, 473 Mich 33, 41; 700 NW2d 364 (2005). Reasonable enjoyment 

of “ingress and egress to launch a watercraft” necessarily includes the ability to actually 

                                                 
 

1 Launch, as it applies to boats, means “to set (a boat or ship) in the water.” RANDOM HOUSE 
WEBSTER’S UNABRIDGED DICTIONARY (2001).  
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do so. After disputes arose, Appellant/Plaintiff Maniaci sought a post consent judgment 

declaration from the Circuit Court (as part of his second motion for contempt) that he did, 

in fact, have the right to launch his watercraft by boat trailer after slightly adjusting the 

grade of the shore back. The Circuit Court denied such a right even existed under 

Blackhawk or the Consent Judgment. The lower courts’ decisions fail to follow black-letter 

law provided by this Court starting in Harvey over 100 years ago and reaffirmed more 

recently in Blackhawk. This case cries out for what should be a simple and direct 

resolution under Blackhawk and Harvey—the right to alter the slope/grade of steep 

shoreline to physically permit the actual launching of watercraft by boat trailer when an 

easement expressly expressly authorizes the same. 

FACTS / BACKGROUND2 

This case started as a three-count complaint in the Gladwin County Circuit Court 

where Appellant/Plaintiff Maniaci sought declaratory and injunctive relief preventing 

Appellees Thomas and Mandy Diroff, the then owners of Lot 44 and 45, from blocking 

access to Secord Lake3 via Vonda Lane (a private road), and to cease all unlawful 

interference with Appellant/Plaintiff Maniaci’s easement and riparian rights provided by 

the plat. In lieu of a trial, these parties settled and the Circuit Court received the terms of 

                                                 
 

2 All reference to exhibits, except Exhibit G, H, and I, are the same exhibits attached to the Second 
Motion to Hold Defendants in Contempt of Court; Entry of Award Attorney Fees & Costs Pursuant to the 
Contempt Statute; and Entry of a Declaration Allowing for Elevation Adjustment in the lower court record. 
Exhibit G herein was attached as Exhibit B to the Reply in Support of Second Motion to Hold Defendants 
in Contempt of Court; Entry of Award Attorney Fees & Costs Pursuant to the Contempt Statute; and Entry 
of a Declaration Allowing for Elevation Adjustment in the lower court record.  Exhibit H and I in the record 
as attached to the motion filed with this Court to add the Trust as a party after this case was remanded to 
this Court as if on leave granted. 

3 Secord Lake is the backwaters of the Tittabawassee River. References to the Tittabawassee 
River and Secord Lake mean the same body of water herein. 
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a proposed Consent Judgment (Exhibit B) on the day of trial (Exhibit A), held on April 

28, 2015. The signed Consent Judgment provides, in pertinent part, that— 

Diroff acknowledges or otherwise conveys in favor of the lot owners of the 
Supervisor’s Plat of Baker’s Resort (as recorded in Liber 6 of Plats, Page 29, 
Gladwin County Records), together with said lot owners’ successors and assigns, 
an appurtenant non-recreational easement for ingress and egress access to 
and from the Tittabawassee River (a/k/a Secord Lake[4]) across Parcel B to and 
from Vonda Lane (hereinafter the "Easement"). The Easement shall hereafter run 
to and with each and every lot of the Supervisor’s Plat of Baker’s Resort, in 
perpetuity, for use by those within the Supervisor’s Plat of Baker’s Resort. The 
Easement may also be used for the temporary mooring and launching of 
watercraft, including by boat trailer, but may not be used for non-temporary 
mooring, docks, and/or wharfs. 

*** 
Diroff may maintain a split rail fence on the common boundary between Parcel B 
and the terminus point of Vonda Lane. The fence must contain a 20 feet opening 
in the middle of said fence to facilitate ingress and egress to and from the 
Tittabawassee River (a/k/a Secord Lake), specifically to accommodate the use 
of a boat trailer. The fence shall be reasonably constructed to maximize the view 
of the water. 
 

Exhibit B, ¶¶2-3 (highlighted). Specifically, as recited by the Diroffs’ counsel on the 

record, the Diroffs agreed— 

The 20 foot opening [i.e. part of the easement] is specifically provided so that if a 
party easement holder wishes to, as part of the rights of ingress and egress, to 
launch a watercraft at that location a 20 foot wide opening would accommodate 
a trailer and the reasonable backing up abilities of the operator. 
 

Exhibit A, p. 6, lines 23-35 through p. 7, lines 1-2. In exchange for this easement, 

Appellant/Plaintiff Maniaci dropped certain claims in his complaint. 

Since entry of the Consent Judgment, the Diroffs failed to comply with its 

commands and a prior motion for contempt was heard. It resulted in the Circuit Court 

issuing an additional order commanding that “the barriers shall be removed and the road 

opened by twelve noon on August 31, 2015.” Exhibit D (hereinafter the “FEB 4 ORDER”); 

                                                 
 

4 See Footnote 3. 

R
E

C
E

IV
E

D
 by M

SC
 6/26/2018 5:43:17 PM



 
 

-4- 

O
UT

SI
D

E 
LE

G
A

L 
C

O
UN

SE
L 

PL
C

 
w

w
w

.o
lc

p
lc

.c
om

 

see also Exhibit C. Since August 2015, the Diroff Appellees still had not completely 

complied with the Circuit Court’s Consent Judgement or the FEB 4 ORDER. 

Appellant/Plaintiff Maniaci again filed for contempt in April 2016.  

Just before the case was started, Vonda Lane/Parcel B naturally and easily sloped 

to the water’s edge of Secord Lake. Exhibit G. However, immediately prior to the lawsuit 

being commenced, the Diroff Appellees brought in truckloads of earthen fill artificially 

creating a substantial drop off from the easement to the water. See Exhibit F5; compare 

Exhibits E-5 and E-6 with Exhibit G. As it stands today, a cross section of easement 

area on Vonda Lane/Parcel B, as near the water, is approximately as follows: 

 

As such, it is impossible to enjoy and utilize to the easement, as it exists today (and at 

the time of the entry of the Consent Judgment), to launch a boat by trailer. See Exhibit 

E, ¶17. Based upon this evidence, this was conceded by the Diroffs’ trial counsel. 

Transcript, May 9, 2016, p. 85. Photographs confirm the concession. 

                                                 
 

5 Exhibit F is a CD with three digital videos which was previously filed with the Court of Appeals 
Clerk by mail given TrueFiling will not accept video attachments. These videos are and have been part of 
the lower court record throughout, see Footnote 2. 
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Exhibit E, Photo #5. 

 

Screenshot from Exhibit F, Video File Named IMG_1381 (at 00:00:09). The practical 

problem is not difficult to fathom; Appellant/Plaintiff Maniaci wants to be able to  
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actually use the easement on Vonda Lane/Parcel B for the purpose as expressly granted 

to him—to launch his boat by his boat trailer. After all, he had been explicitly granted “non-

recreational easement for ingress and egress access to and from the Tittabawassee River 

(a/k/a Secord Lake) across Parcel B to and from Vonda Lane” including the “launching of 

watercraft, including by boat trailer…” Exhibit B, ¶2. However, the current slope/grade of 

the land prevents this. Exhibit E, ¶17. To state the obvious, too steep a slope causes a 

boat and its trailer to get enduringly stuck. To those who never pulled a boat trailer, here 

is an example of how having too steep a slope will plague an owner trying to back his 

boat on a boat trailer on steep property: 

 

A boat owner stuck on a steep slope cannot pull forward or go backwards; they simply 

because stuck. In his motion, Appellant/Plaintiff Maniaci sought a declaration that he had 

the lawful authority to alter/adjust the slope/grade of Parcel B to permit the safe launching 

of his boat by a trailer consistent with the Consent Judgment. 

The Circuit Court held a hearing and worked with the parties to resolve or otherwise 

adjudicate the various issues on the motion, most of which are not being challenged here. 
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This resulted in an order entered on July 11, 2016 (hereinafter the “JULY 11 ORDER”).6 

Exhibit J. The Circuit Court took action on Appellant/Plaintiff Maniaci’s request. After 

hearing arguments of the parties, the Circuit Court concluded: 

THE COURT: But then that still does leave us with the dispute as to should the 
plaintiff be allowed to go in and to rework the grade at the site of this, "boat launch." 
And you rely on the Blackhawk case, Mr. Ellison, for the proposition, that hey, we 
had an easement to use this part of the -- the land adjacent to the river as a boat 
launch and we can't -- including, there is language in paragraph three of the 
consent judgment that makes reference to including for purposes of a trailer or 
using a trailer to wheel, it doesn't specify but to use a trailer to launch a boat; 
doesn't specifically say to wheel a-- a boat down to the water's edge. 
 
Apparently both parties are in agreement and the defendant's lawyer, Mr. Carey in 
fact said, well, no one in their -- he put it quite colorfully, it wasn't no one in there 
right it was anyone with a lick of sense, no one with a lick of sense would try to 
back a trailer with a boat on it down to the water's edge there because you would 
sink into the sand.  
 
The Court nevertheless does not think that having an easement granted to 
use an area as a boach (sic) -- boat launch conveys with it the right to regrade 
the grade or reslope the grade of the land leading down to that boat launch 
anymore than it conveys with it a right to blacktop or pave that area of the 
land adjacent to the river. And the Court finds that the Blackhawk case does not 
stand for that proposition. And implicitly you use the word reasonable Mr. Ellison 
when you said you think the consent judgment conveys with it or implies the right 
to take reasonable steps to -- that are necessary to use the -- that area -- to use 
the easement for the purpose granted in the easement. The boat launching and 
regrading of the slope or resloping the grade, this Court does not find to be 
necessarily reasonable use of the land that is conveyed or implied in the 
conveyance of the easement. And so, the Court denies that portion of your motion 
that prayed for relief in your motion. Is there anything else that the Court should 
address sir? 
 
MR. ELLISON: I was gonna -- I guess would ask your Honor, if my -- my client has 
an easement right to trailer boats in and out, out of there, if he goes in and does 
that now, and say the boat, you know, drops off the edge, as I -- as I outlined in 
that, what would be his ability to utilize that easement if he use -- if he can't do that 
now? I mean you can't do that now with the land is situated, how would he be able 
to utilize that right that that he is basically precluded from doing so? 
 

                                                 
 

6 This is the order being challenged. 
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THE COURT: I would assume and I don't mean to create an agreement when both 
parties seem to be, in fairness to you, Mr. Carey does seem to acknowledge, it 
would be very difficult to use this portion of the river, the land next to the river for 
purposes of boat launching the way it is. You on behalf of your client, the plaintiff, 
say I don't think we can use it. In fairness to you, the defendant, also seems to say, 
I agree, I think it would very hard to use. But having said that, I'm sure there is 
equipment, it might not be feasible equipment but I'm sure there is equipment that 
could be used to launch a boat, to back a boat trailer down to the river's edge and 
to launch a boat there. 
 
MR. ELLISON: Okay. So just, I'm -- I guess I want to be clear because my client 
wants to move forward being of access the right to be able to launch -- to launch 
and-- and utilize the easement right that he has. You're just saying he can't change 
the- slope of the land but there are other ways-- if there's other ways to be able to 
do that without changing the slope of the land, he would be permitted to do so? 
 
THE COURT: Yes. 
 
MR. ELLISON: Okay. 
 
THE COURT: Now whether that entails bringing in a huge earth -- not earth moving 
equipment but some huge piece of equipment to get his boat down to the water's 
edge, which might do more harm than good. I mean, I don't see anything in the 
judgment that prohibits. 
 

Transcript, May 9, 2016, pp. 82-86. Appellant/Plaintiff Maniaci appealed. This Court 

remanded this case to the Court of Appeals as if on leave granted. Maniaci v Diroff, __ 

Mich __; 898 NW2d 585 (2017). After remand, it was discovered that the Diroffs had sold 

their property to another. On motion, the Court of Appeals ordered the new owner’s 

addition as a party-appellee. See Maniaci v Diroff, unpublished order of the Court of 

Appeals, issued Aug 28, 2017 (Docket No. 333952)(Event No. 24). As evidenced by the 

deeds, the Trust received the disputed property subject to all easements, reservations, 

and restrictions of record. See Exhibits H and I (in the record as Exhibits C and D to the 

COA motion to add the Trust as a party-appellee after remand from the Supreme Court). 

As an added party, the outcome of this appeal binds to the Trust, as well as the Diroffs. 
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 On May 15, 2018, the Court of Appeals held that “[a]pplying the reasoning of 

Blackhawk Dev Corp to the present case, the trial court here did not clearly err in finding 

that adjusting the grade of Parcel B is unnecessary for plaintiff’s reasonable use of the 

easement.” Maniaci v Diroff, unpublished decision of the Court of Appeals, issued May 

15, 2018 (Docket No. 333952), slip opn at *5. The panel correctly held that the easement 

“expressly permits launch of watercraft by boat trailer” but then discussed that watercraft 

was not defined “for purposes of the easement.” Id. Thusly, according to the panel, 

“plaintiff’s desire to back his boat trailer all the way to the water’s edge does not make it 

a requirement of effectively using the easement.” Id. That makes no sense whatsoever.  

Exhibit A, p. 6, lines 23-35 through p. 7, lines 1-2; Exhibit B, ¶2. In other words, the 

panel applied the Blackhawk test incorrectly. This Application for Leave now follows. 

STANDARD OF REVIEW 

This Court has discretion whether to grant leave on this Application or take other 

action on the same. MCR 7.303(B)(1); MCR 7.305(H)(1). Consent judgments effectuating 

those agreements are construed the same as contracts. Gramer v Gramer, 207 Mich App 

123, 125; 523 NW2d 861 (1994). Construction of a contract is reviewed de novo. Klapp v 

United Ins Group Agency, Inc, 468 Mich 459, 463; 663 NW2d 447 (2003). Questions of 

law are also reviewed de novo. Cardinal Mooney High School v Michigan High School 

Athletic Ass’n, 437 Mich 75, 80; 467 NW2d 21 (1991). 

ARGUMENT 

I. Adjusting the grade/slope of the shoreline is incident and/or necessary to 
properly enjoy the express easement for the “launching of watercraft, including by 
boat trailer.” 

The relevant legal standard is simple: “the conveyance of an easement gives to 

the grantee all such rights as are incident or necessary to the reasonable and proper 
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enjoyment of the easement.” Blackhawk, supra, at 41; 700 NW2d 364 (2005); see also 

Harvey, supra. “The making of… improvements necessary to the effective enjoyment of 

an easement… is incidental to and part of the easement.” Mumrow v Riddle, 67 Mich App 

693, 700; 242 NW2d 489 (1976).7 In other words, this Court has confirmed that an 

easement holder can make improvements to the servient estate that are necessary “for 

the effective use of the easement” that do not “unreasonably burden” the servient estate 

even if not expressly stated in the four corners of the document. Blackhawk, supra, at 41. 

The Consent Judgment undisputedly provides an express easement to 

Appellant/Plaintiff Maniaci for the “launching of watercraft, including by boat trailer.” 

Exhibit B, ¶2. An easement is the right to use the land of another for a specified purpose. 

Bowen v Buck & Fur Hunting Club, 217 Mich App 191, 192; 550 NW2d 850 (1996). “A 

party who enjoys an easement is entitled to maintain it so that it is capable of the use for 

which it was given.” Morse v Colitti, 317 Mich App 526, 545; 896 NW2d 15 (2016). In 

other words, “[t]he extent of the easement is defined in the easement agreement and the 

grantee of an easement has all rights to the reasonable and necessary use of the right-

of-way within the purpose of the easement.” Panhandle E Pipe Line Co v Musselman, 

257 Mich App 477, 484; 668 NW2d 418 (2003)(emphasis added). Moreover, when a 

contract creates an easement (in this case via a consent judgment), it is not necessary 

that the parties expressly agree on each and every detail; the law can and does supply 

any missing details by construction. E.g. Nichols v Seaks, 296 Mich 154, 159; 295 NW 

596 (1941). In this instance, the law of easements unambiguously provides that a grant 

                                                 
 

7 The corollary is also true: the Diroffs (and now the Trust), as the fee owner, do not hold an 
“unrestricted veto power over the improvements sought to be made.” Carlton v Warner, 46 Mich App 60, 
62; 207 NW2d 465 (1973). 
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of an easement also automatically and impliedly conveys all such rights as are incident 

or necessary to the reasonable and proper enjoyment of the easement. Blackhawk, 

supra, at 41; see also Unverzagt v Miller, 306 Mich 260, 265; 10 NW2d 849 (1943)(same). 

The same principles have been applied for easements created by court settlements. DMC 

v Int’l Transmission Co, unpublished decision of the Court of Appeals, issued Feb 19, 

2008 (Docket No. 274450).8 For more than 100 years, the law of easements has held that 

easements automatically and additionally embrace all rights as are incident or necessary 

to the reasonable and proper enjoyment; it has remained constant in our State’s 

jurisprudence for more than a century.9 See Harvey, supra. 

The Court of Appeals has essentially misapplied Blackhawk to the great detriment 

of Appellant/Plaintiff Maniaci, which serves as a basis for this Court to take action. MCR 

7.305(B)(3), (5)(a), and (5)(b). In Blackhawk, this Court expressed and applied a two-step 

test: 1.) whether the proposed developments are necessary for the holder’s effective use 

of its easement and, 2.) if the developments are necessary, whether they unreasonably 

burden the servient estate. Id., at 42. The answers to these inquiries “originate in the 

language… of the grant.” Id.  

                                                 
 

8 This unpublished case is cited for a principle not otherwise seen in other published easement 
cases in which an easement was created (or not created) in court rather than by conveyance by deed or 
reservation. MCR 7.215(C). Citing to this case will aid the Court in reaching the correct conclusion in this 
case. 

9 In Harvey, the Supreme Court held an easement holder’s construction of a fence was a 
reasonable means of securing her beneficial use of an easement granted for the driving of cattle and horses 
because the erection of a fence is a necessary incident to the reasonable enjoyment of the easement. 
Harvey, supra, at 322. 
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A. Appellees have granted an easement later erroneously rendered 
destroyed by the Circuit Court’s misapplication of the Blackhawk test. 

Here, the Appellees gave Appellant/Plaintiff Maniaci an easement right for 

launching of watercraft, including by boat trailer. In granting this easement, the Appellees 

also granted “all such rights as are incident or necessary to the reasonable and proper 

enjoyment of” right to actually launch watercraft. By the slope/grade of the land being 

steep, launching a watercraft by boat trailer requires a relatively simple adjustment of the 

grade/slope of the land at the shoreline—one that simply is more flat than steep. The first 

element of Blackhawk test—whether the proposed developments are necessary for the 

holder’s effective use of its easement—was essentially conceded by the Diroffs’ trial 

counsel. Transcript, May 9, 2016, p. 85 (“[Diroffs’ counsel] does seem to acknowledge, 

it would be very difficult to use this portion of the river, the land next to the river for 

purposes of boat launching the way it is.”). That element of necessity is fulfilled.10 

As for the second element—whether the use unreasonably burdens the servient 

estate—was also properly fulfilled. The Appellees did not offer (and will not today offer) 

any suggestion that an adjustment to the grade of the last few feet of the easement at the 

shoreline unreasonably burdened the servient estate; they neither suggested nor showed 

any harm would befall their property, structures, or land in Lots 44 and 45.11  

As such, it is incident and necessary to adjust the grade of the land at the shore to 

permit the very activity granted by the Diroff Appellees in the Consent Judgment—to 

                                                 
 

10 The Court of Appeals seemed to base it decision (incorrectly) on not being necessary contrary 
to the party concessions. Maniaci v Diroff, unpublished decision of the Court of Appeals, issued May 15, 
2018 (Docket No. 333952), slip opn at *5. 

11 Instead, it was clear the Diroffs legally wanted to benefit from a lack of a trial and also not have 
to accept the easement as contemplated and negotiated by the parties resulting in the Consent Judgment. 
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launch watercraft by boat trailer. By the Circuit Court not permitting the alteration of the 

slope/grade of the shoreline, the purpose and use of the easement—to launch watercraft 

by boat trailer—is now thwarted despite the easement expressly providing for such an 

activity for Appellant/Plaintiff Maniaci.  

The Court of Appeals errored in changing and misapplying the Blackhawk test. 

The Diroffs conceded the necessary aspect of the change. Transcript, May 9, 2016, p. 

85. As such, the only question before the Court of Appeals was whether adjusting the 

slope/grant is an “unreasonably burden the servient estate.” Instead, the panel—focusing 

on the wrong prong—denied the adjustment because “plaintiff’s desire to back his boat 

trailer all the way to the water’s edge does not make it a requirement of effectively using 

the easement.” As such, both the Court of Appeals and the Circuit Court errored.12  

The error undertaken by the lower courts have effectively ignored or altered the 

standards of how easements are applied and effectuated. Appellant/Plaintiff Maniaci 

entered into this settlement premised upon the law of easements as it existed. His and 

                                                 
 

12 The classic ‘law school’ example is the driveway and the tree. The owner of Whiteacre grants a 
ten foot drive way easement along the boundary of this land to his Neighbor. Neighbor, as an easement 
holder, wants to, undoubtedly, utilize the driveway but a large tree is right in the middle of the conveyed 
driveway’s path. Unless the tree is removed, the use of the easement cannot occur. Yet, the easement 
granted by Whiteacre’s owner is silent as the tree. What result? Applying the Blackhawk and Harvey test, 
the conveyance of an easement includes all such rights as are incident or necessary to the reasonable and 
proper enjoyment of the easement. Therefore, the easement conveys with it, by law, the right to remove 
the tree to reasonably and properly enjoy the driveway easement.  

 
This case is similar. It was clearly understood by the parties that an easement was being granted 

by the Diroff Appellees (as predecessors to the Siler Trust).  Appellant Brief, Exhibit B. It was also 
understood this included the right to launch12 boats by backing up a trailer into the waters of Secord Lake 
to launch watercraft. Appellant Brief, Exhibit A (Transcript), pp. 6-7 (statement of settlement by Diroffs’ 
counsel). Thusly, Appellant/Plaintiff Maniaci was expressly conveyed an easement right for launching of 
watercraft, including by boat trailer. In granting this easement, the Appellees also granted, by law, “all such 
rights as are incident or necessary to the reasonable and proper enjoyment of” right to actually launch 
watercraft. A relatively simple adjustment to the slope/grade of the land is incident/necessary to actually 
permit the reasonable and proper enjoyment of launching a watercraft by boat trailer 
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society’s interest in being able to rely on established precedent is at its apex with regard 

to judicial precedents that exposit property rights. See Oregon ex rel State Land Bd v 

Corvallis Sand & Gravel Co, 429 US 363, 381 (1977). Decisions like Blackhawk (and its 

over one hundred-year-old predecessor Harvey) become rules of property, and many 

titles may be injuriously affected by their change.” United States v Title Ins & Trust Co, 

265 US 472, 486 (1924). The lower courts are changing the mandatory standards of 

Blackhawk relied upon by Appellant/Plaintiff Maniaci with new adjustments that are 

contrary to established precedence. Settlements and deeds are literally losing their 

validity on the whims of courts refusing to correctly apply the Blackhawk test. Leave is 

requested. MCR 7.303(B)(3). 

RELIEF REQUESTED 

WHEREFORE, in light of the plain language of the Consent Judgment and the 

incident or necessary test from Harvey and Blackhawk, this Court is requested 

peremptorily reverse the Court of Appeals and remand with instructions to the trial court 

to correct apply to the Blackhawk test. As part of those instructions, the Court is requested 

to direct the trial court to correct its error in not properly deeming it is incident or necessary 

to adjust/regrade the land near the shore of Secord Lake to allow this easement holder 

to undertake that which was express provided—“launching of [Maniaci’s] watercraft, 

including by boat trailer” via the Consent Judgment. MCR 7.305(H)(1). Alternatively, the 

Court is requested to grant full leave to hear this important legal issue. Id.   
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
JEFFREY S. MANIACI, 
 
 Plaintiff-Appellant, 
 

 
UNPUBLISHED 
May 15, 2018 

v No. 333952 
Gladwin Circuit Court 

THOMAS DIROFF and MANDY DIROFF, 
 

LC No. 14-007559-CH 

 Defendants-Appellees, 
 
and 
 
KENNETH G. SILER AND TONYA L. SILER 
REVOCABLE TRUST, 
 
 Appellee. 
 

 

 
Before:  METER, P.J., and GADOLA and TUKEL, JJ. 
 
PER CURIAM. 

 Plaintiff, Jeffrey S. Maniaci, appeals as on leave granted the trial court’s post-judgment 
order denying his request to adjust the grade of waterfront property owned by appellee Kenneth 
G. Siler and Tonya L. Siler Revocable Trust (the Trust), in which plaintiff possesses an 
easement.  We affirm. 

I.  FACTS 

 This case arises from a dispute involving a roughly rectangular strip of land, referred to 
as Parcel B, located on Secord Lake, which is part of the water system of the Tittabawassee 
River.  Parcel B lies adjacent to the water’s edge, and Vonda Lane is a public road that ends at 
Parcel B.  The Trust owns Lot 45, which is adjacent to Parcel B.  Plaintiff owns non-lakefront 
property in the same subdivision in which Lot 45 and Parcel B are located.   

 In 2014, plaintiff initiated this action before the trial court asserting the right to use Parcel 
B to access Secord Lake and the Tittabawassee River.  At that time, Lot 45 was owned by 
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defendants, Thomas and Mandy Diroff (the Diroffs),1 who filed a counterclaim asserting 
ownership of Parcel B.  The parties thereafter agreed to entry of a consent judgment granting the 
Diroffs fee title to Parcel B, while granting plaintiff and the other property owners in the 
subdivision a nonrecreational easement over a 20-foot wide path across parcel B to access 
Secord Lake.  At the time, the Diroffs had a fence along the boundary of Parcel B and Vonda 
Lane.  The consent judgment provided that the fence could remain but the Diroffs would create a 
20-foot wide opening in the fence to allow access to the lake over Parcel B.  The parties’ 
attorneys agreed on the record as follows: 

The 20 foot opening is specifically provided so that if a party easement holder 
wishes to, as part of the rights of ingress and egress, to launch a watercraft at that 
location a 20 foot wide opening would accommodate a trailer and the reasonable 
backing up abilities of the operator.   

 In June 2015, the trial court entered the consent judgment which provided, in relevant 
part:   

2.  . . . Diroff acknowledges or otherwise conveys in favor of the lot owners of the 
Supervisor’s Plat of Baker’s Resort . . . together with said lot owners’ successors 
and assigns, an appurtenant non-recreational easement for ingress and egress 
access to and from the Tittabawassee River (a/k/a Secord Lake), across Parcel B 
to and from Vonda Lane (hereinafter the “Easement”).  The Easement shall 
hereafter run to and with each and every lot of the Supervisor’s Plat of Baker’s 
Resort, in perpetuity, for use by those within the Supervisor’s Plat of Baker’s 
Resort.  The Easement may also be used for the temporary mooring and launching 
of watercraft, including by boat trailer, but may not be used for non-temporary 
mooring, docks, and/or wharfs.   

3.  Diroff may maintain a split rail fence on the common boundary between Parcel 
B and the terminus point of Vonda Lane.  The fence must contain a 20 feet 
opening in the middle of said fence to facilitate ingress and egress to and from the 
Tittabawassee River (a/k/a Secord Lake), specifically to accommodate the use of 
a boat trailer.  The fence shall be reasonably constructed to maximize the view of 
the water.   

4.  Routine maintenance of the Easement will be both the right and the 
responsibility of Diroff.  However, to the extent that any usage of the Easement 
creates damage to the surface of the Easement, the person(s) creating that damage 
shall be responsible for restoring the Easement to its pre-damaged state.   

 Several weeks after the consent judgment was entered, plaintiff filed a motion for 
contempt alleging that the Diroffs had failed to remove the barriers from the easement.  The trial 

 
                                                
1 The Diroffs have since sold their interest, which is currently owned by the Trust.   
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court declined to hold the Diroffs in contempt but ordered them to remove the barriers by August 
31, 2015.   

 In April 2016, plaintiff again moved before the trial court to hold the Diroffs in contempt 
for failing to comply with the consent judgment by removing the barriers.  Plaintiff also 
requested an order permitting him to alter the slope of Parcel B to enable him to launch a boat 
using a boat trailer.  At the hearing on the motion, plaintiff conceded that the slope of the land 
was the same as it had been when the consent judgment was entered, but contended that it is 
virtually impossible to use a trailer to launch a boat from Parcel B given the steep incline of the 
bank.  At the conclusion of the hearing on the motion, the trial court denied plaintiff’s request to 
grade the easement.  The trial court’s order stated: 

 Plaintiff’s request for a declaratory ruling that Plaintiff may adjust the 
grade/slope of the land on Parcel B to reasonably utilize the express easement 
(outlined in the Consent Judgment entered by this Court) for the launching of 
watercraft, including by boat trailer, is denied because having an easement 
granted to use an area as a boat launch does not convey with it the right to regrade 
or reslope the grade of land, as explained on the record.   

 On the record, the trial court reasoned that the consent judgment did not specify how a 
person could use a trailer to launch a boat, or that a trailer necessarily would be able to reach the 
water’s edge.  The trial court stated that plaintiff was permitted to use a trailer or other 
equipment to launch a boat, as long as plaintiff did so without changing the slope of the land.  
The trial court further denied plaintiff’s request to hold defendants in contempt and for attorney 
fees.   

 This Court denied plaintiff’s application for leave to appeal the trial court’s post-
judgment order.2  In lieu of granting leave to appeal, our Supreme Court thereafter remanded the 
case to this Court for consideration as on leave granted.3   

II.  ANALYSIS 

 This case involves the question whether plaintiff’s proposed alterations to Parcel B fall 
within the scope of plaintiff’s easement.  Plaintiff argues that the trial court erred by denying his 
request to grade Parcel B because, in its current condition, it is impossible for him to launch a 
boat with a boat trailer on Parcel B, which is a permitted use of the easement.  We disagree. 

 Generally, the extent of a party’s rights under an easement is a question of fact which this 
Court reviews for clear error.  Blackhawk Dev Corp v Village of Dexter, 473 Mich 33, 40; 700 
NW2d 364 (2005).  A finding is clearly erroneous if, after reviewing the entire record, this Court 
is definitely and firmly convinced that the trial court made a mistake.  Augustine v Allstate Ins 
 
                                                
2 Maniaci v Diroff, unpublished order of the Court of Appeals, entered November 23, 2016 
(Docket No. 333952).   
3 Maniaci v Diroff, 500 Mich 1057; 898 NW2d 585 (2017). 
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Co, 292 Mich App 408, 424; 807 NW2d 77 (2011).  In addition, this Court reviews de novo the 
trial court’s dispositional rulings on equitable matters related to easements.  See Blackhawk Dev 
Corp, 473 Mich at 40.   

 The easement in this case was created by a consent judgment, which is the product of an 
agreement between the parties.  See Sylvania Silica Co v Berlin Twp, 186 Mich App 73, 75; 463 
NW2d 129 (1990).  This Court interprets judgments entered by agreement of the parties in the 
same manner as contracts.  Gramer v Gramer, 207 Mich App 123, 125; 523 NW2d 861 (1994).  
Although we apply contract principles to determine the scope of the easement created by the 
consent judgment, we consider the law related to easements to determine the scope of plaintiff’s 
rights to enjoyment of the easement created by the consent judgment.   

 An easement is a limited right to use the land burdened by the easement, rather than a 
right to occupy and possess the land, and generally is limited to a specific purpose.  Schumacher 
v Dep’t of Nat Resources, 275 Mich App 121, 130; 737 NW2d 782 (2007), citing Dep’t of Nat 
Resources v Carmody-Lahti Real Estate, Inc, 472 Mich 359, 378; 699 NW2d 272 (2005).  The 
language of the instrument that granted the easement determines the scope of the easement 
holder’s rights.  See Blackhawk Dev Corp, 473 Mich at 42.  “Where the rights of an easement are 
conveyed by grant, neither party can alter the easement without the other party’s consent.”  Id. at 
46.   

 The conveyance of an easement gives the easement holder “all such rights as are incident 
or necessary to the reasonable and proper enjoyment of the easement.”  Id. at 41-42 (quotation 
marks and citations omitted).  The use exercised by the holder of the easement must be 
reasonably necessary “to the proper enjoyment of the easement, with as little burden as possible 
to the fee owner of the land.”  Id. at 42.  An easement holder’s rights are paramount to the rights 
of the fee owner, but only to the extent stated in the grant of the easement.  Id. at 41.  “The 
existence of an easement necessitates a thoughtful balancing of the grantor’s property rights and 
the grantee’s privilege to burden the grantor’s estate.”  Id. 

 “A party who enjoys an easement is entitled to maintain it so that it is capable of the use 
for which it was given.”  Morse v Colitti, 317 Mich App 526, 545; 896 NW2d 15 (2016).  “The 
making of repairs and improvements necessary to the effective enjoyment of an easement . . . is 
incidental to and part of the easement.”  Mumrow v Riddle, 67 Mich App 693, 700; 242 NW2d 
489 (1976).  Improvements, however, receive closer scrutiny than repairs.  Id.  In this case, 
Parcel B was steeply sloped and sandy at the time the easement was granted, and it is unlikely 
that a person at that time could have launched a watercraft by backing a boat trailer itself into the 
water.  Grading the parcel to alter the slope sufficiently to launch a boat from a boat trailer, 
therefore, would constitute an improvement to the easement, not simply a repair.   

 In Blackhawk Dev Corp, our Supreme Court recognized that “[a] fundamental principle 
of easement law is that the easement holder . . . cannot ‘make improvements to the servient estate 
if such improvements are unnecessary for the effective use of the easement or they unreasonably 
burden the servient tenement.’ ”  Blackhawk Dev Corp, 473 Mich at 41, citing Little v Kin, 468 
Mich 699, 701; 664 NW2d 749 (2003).  The Court in Blackhawk Dev Corp stated: 
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From these principles evolves a two-step inquiry: whether the proposed 
developments are necessary for the [easement holder’s] effective use of its 
easement and, if the developments are necessary, whether they unreasonably 
burden [the] servient estate.  Of course, the need to answer the second question is 
obviated where the first question is answered in the negative.  [Id. at 42 (citation 
omitted).] 

 Applying the reasoning of Blackhawk Dev Corp to the present case, the trial court here 
did not clearly err in finding that adjusting the grade of Parcel B is unnecessary for plaintiff’s 
reasonable use of the easement.  Here, the easement grant expressly permits launch of watercraft 
by boat trailer.  The easement grant does not define watercraft for purposes of the easement.  A 
canoe or kayak is a “watercraft,” as is a 20-foot power boat, or a 60-foot cabin cruiser.  The term 
“watercraft” for purposes of the easement must necessarily be limited by the topography of 
Parcel B and the size of the 20-foot easement.  Similarly, the easement provides for the 
launching of watercraft “including by boat trailer,” implying that boats can be launched there by 
easement holders without the use of a trailer, presumably by carrying a canoe or a kayak from 
Vonda Lane down to the water’s edge to launch the boat into the water.  The easement grant also 
does not specify in what way a trailer could be used, or that the boat trailer must have access to 
the water itself.  As the trial court observed, some boats could be offloaded by backing a trailer 
near the water’s edge, while launching larger boats may necessitate a trailer used in conjunction 
with a ramp or other equipment.  In other words, just because it is not feasible to back a boat 
trailer all the way to the water’s edge does not prevent the easement from being used to launch 
boats, including with the use of a boat trailer, and plaintiff’s desire to back his boat trailer all the 
way to the water’s edge does not make it a requirement of effectively using the easement.   

 In addition, we note that the parties agree that the slope of Parcel B is unchanged from 
the time that the litigation began, and that neither the settlement agreement on the record nor the 
consent judgment suggests changing the slope of Parcel B.  Because this issue presented itself for 
the first time long after entry of the consent judgment, we conclude that changing the slope of 
Parcel B was not contemplated by the parties and is outside the scope of the easement.  Further, 
the consent judgment provides that “to the extent that any usage of the Easement creates damage 
to the surface of the Easement, the person(s) creating that damage shall be responsible for 
restoring the Easement to its pre-damaged state,” suggesting that the parties intended that Parcel 
B remain in its existing condition.   

 Because we are not definitely and firmly convinced that the trial court made a mistake 
when it found that improvement of the easement by regrading its slope was unnecessary to the 
effective use of the easement as granted, we affirm the trial court’s order.  We further conclude 
that because plaintiff has not established that the trial court erred by declining to hold defendants 
in contempt, remand for a determination of damages and attorney fees is not warranted. 

 Affirmed. 

/s/ Patrick M. Meter 
/s/ Michael F. Gadola 
/s/ Jonathan Tukel 
 

R
E

C
E

IV
E

D
 by M

SC
 6/26/2018 5:43:17 PM


	CAPTION - TOP OF DOCUMENT
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	STATEMENT OF JURISDICTION
	STATEMENT OF QUESTION PRESENTED
	INTRODUCTION
	FACTS / BACKGROUND
	ARGUMENT
	I. Adjusting the grade/slope of the shoreline is incident and/or necessary to properly enjoy the express easement for the “launching of watercraft, including by boat trailer.”
	A. Appellees have granted an easement later erroneously rendered destroyed by the Circuit Court’s misapplication of the Blackhawk test.


	RELIEF REQUESTED
	SIGNATURE BLOCK
	EXHIBITS

	Exhibit A

	Exhibit B

	Exhibit C

	Exhibit D

	Exhibit E

	Exhibit F

	Exhibit G

	Exhibit H
	Exhibit I
	Exhibit J
	Exhibit K




